In this paper an attempt is made to apply the dialogical approach to modelling legal justiication in a particular legal case and to present a dialogical reconstruction of a controversial judicial decision from the Macedonian legal context. he reconstruction is carried out using a contemporary dialogical model of legal justiication: Arno Lodder's DiaLaw. he dialogical approach on which this model is based is shown to be suitable for representing the argumentative dynamics and strategic elements of legal argumentation. However, there are still some open questions related to its use, especially concerning the normative status of dialogical rules and the possibility of modelling the role of the judge or arbiter in legal controversies.
In philosophical terms, the process of justiication can be deined as a cognitive legitimizing of beliefs that are considered true, sound or reliable by articulating the reasons for their acceptance. he problem of justiication in contemporary epistemological and methodological research is an integral part of studies of the broader phenomenon of rationality. In recent developments in these ields, rationality is oten treated not as a single and homogeneous concept but as a concept diversiied in many diferent forms of rationality-analytical, dialectical, procedural, supporting rationality, etc.-depending on the type european constitutionality review www.revus.eu of criteria for soundness of the rational procedures in diferent areas of their application. 2 One particularly important ield in which justiication procedures play a crucial role is that of law. In the main areas of the creation and application of law, especially in situations of adversarial legal confrontation and adjudication, there is a constant demand for all the parties involved to justify their stances with reasons and arguments. his is necessary if those stances are to be successfully defended in highly competitive argumentative contexts. As Feteris puts it, "[t]he acceptability of a legal thesis is dependent on the quality of the justiication". 3 From a philosophical point of view, therefore, legal justiication can be treated as a speciic kind of rational justiication. By specifying which kind of rationality is characteristic of legal reasoning and argumentation and by studying its features, the philosophical approach sheds signiicant light on the nature of law as a rational activity.
In the broader framework of legal argumentation, legal justiication represents an especially important element of the decisions of judicial instances. he main goal of the justiication of judicial decisions is to demonstrate the conformity of decisions with the norms of the legal system, as well as their compliance with the values which underlie that system. herefore, well-founded legal justiication is one of the most important rational instruments for guaranteeing legal certainty and justice as fundamental values of the legal order.
However, given that legal reasoning is primarily reasoning with principles and rules which are not applied mechanically but applied with regard to speciic situations, values, and societal interests, it is evident that besides the adequate and reasonable use of the techniques of legal justiication there can also arise instances of possible abuse. Practice shows that in certain cases an instrumentalization of justiicatory mechanisms may occur through speciic argumentative manoeuvres. his instrumentalization arises in situations when there are attempts to legitimize certain legal views that protect a particular interest (economic, political, etc.) even at the cost of suspending the search for a just and impartial outcome of the legal controversy. It is therefore a matter of the utmost theoretical and practical importance to explore the possibility of formulating a set of criteria that efectively demarcates between appropriate and inappropriate use of the means of legal justiication. Besides philosophy and legal theory, another discipline in which the study of the mechanisms of legal justiication is of interest is that of logic. Legal justiication, especially in what are called 'hard' cases, represents a theoretical challenge for the explanatory and formal capacities of standard logical theories. In some important aspects these theories have been shown to be insuiciently powerful or sophisticated to adequately model the argumentative dynamics and complexity of techniques of rational justiication in many ields, particularly in the ield of practical reasoning. here is thus a need to shape new, more sophisticated theoretical tools for logical analysis, for the representation and evaluation of legal justiication, and more broadly, of the legal reasoning in the framework of which it is being developed. he main point of this paper is to provide an insight into the way in which some of those tools are constructed and to test their applicability to a concrete empirical matter.
connEctInG tHEoRY AnD PRActIcE -An AnALYSIS AnD REconStRuctIon oF JuDIcIAL DEcISIonS FRoM A DIALoGIcAL PoInt oF VIEW
According to Feteris, 4 three main theoretical approaches to the problem of rational justiication of legal decisions can be distinguished in contemporary research into legal argumentation: logical, rhetorical and dialogical. hese approaches are distinguished on the basis of the diferent concepts of norms, criteria and standards of legal justiication that prevail within the framework of each approach. At the same time, they ofer diferent kinds of theoretical representation of the fundamental structures of legal argumentation and justiication.
In the logical approach it is necessary in order to qualify a legal justiication as acceptable that "the argument underlying the justiication" is "reconstructable as a logically valid argument" and that "the reasons brought forward are acceptable according to legal standards" in force. 5 he rhetorical approach, which represents a kind of reaction to the way in which the logical approach overemphasizes the formal aspects of legal argumentation, places the emphasis on the "content of arguments" and on "the context-dependent aspects of acceptability". 6 In this approach, justiication is treated as audience-relative, meaning that the measure of the acceptability of the justiication is its efectiveness for the audience. Finally, in the dialogical approach "legal argument is considered as part of a dialogue about the acceptability of a legal standpoint". 7 Besides the formal and material dimensions of legal justiication, this approach also takes the procedural dimension into consideration. Moreover, in the dialogical approach the very criteria of the rationality of legal discussions are deined in a procedural manner. 8 Although diferent kinds of theoretical reasons could be brought forward both for and against the adoption of any one of the aforementioned approaches, it seems that a particularly challenging test of their functionality is the analysis of real-life judicial decisions.
In many contemporary legal systems the individual and/or collective judicial instances are under a statutory obligation to justify their decisions in a rational and public way. For a theoretician interested in the logical and philosophical aspects of legal reasoning, the corpora of justiied judicial decisions-consisting of those made by judicial instances of diferent national jurisprudences and/or in the framework of international law-represent an abundance of empirical material for diferent levels of theoretical studies. A careful argumentative analysis of the justiication of concrete judicial decisions, for example, can reveal important aspects of legal reasoning that are usually let implicit. hose aspects may include obfuscated axiological choices made by judges, their adoption of particular legal philosophies, their accordance of diferent weight to the same legal principles, and the employment of argumentative manoeuvres to justify desired conclusions. At the same time, as has already been mentioned, this kind of analysis is an invaluable tool for assessing the adequacy and explanatory reach of abstract theoretical models of legal justiication, which can be more or less successful in dealing with concrete empirical material.
In this context, collective judicial decisions with dissenting opinions are a particularly interesting phenomenon for analysis. hese kinds of decisions, involving a maximal degree of controversy, relect existing disagreements even between judges adjudicating one and the same case. hey show in a particularly clear way the depth of the legal problem in question as well as the possibility of arguing convincingly for both sides of the controversy.
In this paper, therefore, an attempt will be made to apply the conceptual resources of the dialogical approach to legal reasoning and argumentation in the analysis and representation of an argumentative conlict of diferent judicial opinions in a concrete legal situation. A dialogical reconstruction will be proposed of the justiication of a decision taken from the Macedonian legal context. he decision in question, pertaining to the area of constitutional law, caused a great deal of controversy not only amongst the judges who adjudicated the case but also amongst the wider social and scientiic community. Two judges of the european constitutionality review Constitutional Court had diferent opinions from the majority of judges and these dissenting opinions were published separately from the majority decision. he textual data for the empirical side of the analysis are taken from three documents: the decision of the Court and the two dissenting opinions.
Why choose the dialogical approach in carrying out this particular analysis? First of all, this approach seems the most suitable conceptual tool for the analysis of controversies since it represents legal justiication as a regulated exchange of theses and arguments between a proponent and an opponent, the goal of which is to defend a legal statement against actual or possible attacks on it. Secondly, the general theoretical lines of the dialogical approach allow for the use of formal dialogical models in which the ordinary logical operations of deduction are presented in a purely dialogical form. 9 hus the logical core of the reasoning is preserved but is integrated within the wider context of the rules of discussion. his leads to the third main characteristic of the dialogical approach, which is that of the importance of the procedural element in this approach. 10 To wit, the building of dialogical models, including models of legal justiication, is based on the formulation of a complex of procedural rules that precisely determine the role and the possible moves of each participant in the dialogue. his feature makes it possible to treat the dialogue between the proponent and the opponent as a kind of logical game. he expression 'logical game' in this context denotes a regulated discursive interaction based on following a corpus of rules. hese rules can be used by the participants in a creative and strategic way to achieve the main goal of winning the game. 11 Taking into consideration all these characteristics, it can be concluded that the dialogical approach to legal reasoning has two fundamental theoretical advantages. On the one hand, this approach is intuitively plausible in the sense that it faithfully represents the natural manner of reasoning and arguing in a legal context. On the other hand, it also opens up many possibilities for the application of formal logical methods in the analysis of argumentative phenomena. However, the question still let open is whether an adequate model of legal justiication can be built without representing the role of a third party who extends the basic dialogic structure and is responsible for resolving the dispute in his/ her capacity as judge or arbitrator. 12 his question will be discussed in greater detail in the concluding sections of this paper. In contemporary logical and philosophical research on legal argumentation, there are many diferent platforms for its dialogical modelling. 13 However, in this paper only one of these will be used as a methodological tool for analysis: Arno Lodder's model DiaLaw, in the version presented in Lodder's book DiaLaw: On Legal Justiication and Dialogical Models of Argumentation. 14 he reasons for this choice are as follows: irstly, it is a dialogical model built explicitly for the sake of formal analysis and representation of legal justiication; secondly, its own theoretical basis is 'reason-based logic' , a logical platform developed for the study of the logical aspects of legal reasoning but with potentially much wider theoretical implications.
he application of Lodder's model in this paper will follow the spirit rather than the letter of the model. In order to avoid burdening the text with technical and formal details, the results of the analysis will not be presented in the formal language of DiaLaw but only as a simulation of a natural-language dialogue between the two personiied protagonists of the diverging opinions. Also, while in the version of Lodder's work used as source for this paper the application of the model to concrete examples is performed on relatively smaller fragments of legal argumentative discussion, 15 here an attempt is made to expand the possible discussion to a greater length.
he approach taken in this paper nevertheless shares the main methodological preoccupation of Lodder's and other dialogical models of legal justiication: the efort to extract the argumentative kernel from the integral form of a real justiication of a judicial decision and to present it in a 'dialectical garb' . In www.revus.eu this way it is made possible to identify not only the argumentative 'static' of the justiication, in terms of relations of logical support between the statements of which it is composed, but also the 'dynamic' of the exchange of arguments, i.e. the particular ways in which each of the arguments is (or could be) introduced, attacked and defended in the course of discussion. hus it is hoped that the study of this particular empirical material can contribute to its primary goal of testing the applicability of certain theoretical conceptions while, if needed, pointing out possibilities for their further improvement.
DEScRIPtIon oF tHE MEtHoDoLoGIcAL
BAcKGRounD FoR tHE DIALoGIcAL REconStRucIon
Reason-based logic and its fundamental concepts
Developed since the 1990s by Hage, Verheij, Lodder, Leenes and other scholars, reason-based logic tries to capture the speciic features of reasoning with rules and principles, which systematically includes balancing the reasons for and against the particular conclusions. 16 he basic insight behind the construction of reason-based logic is that there is a substantial diference between reasoning with statements that are either true or false and reasoning with rules, especially in the ield of law. For while the question of application does not even arise in the case of mere statements, it is necessary for rules to be applied in order for there to be consequences. 17 In the framework of reason-based logic, rules are treated as 'logical individuals' that have a conditional structure, meaning they consist of a condition part and a conclusion part. In principle, if the conditions of rules are satisied then their conclusions obtain. 18 hus the fundamental idea of reason-based logic is that "the application of any rule leads to a reason which pleads for the rule's www.revus.eu conclusion". 19 For example, the application of the rule 'If a person is a thief, then this person is punishable' to a case of thet generates a reason for punishing the thief. However, this conclusion does not follow 'automatically' since in some cases there can also be reasons which plead against this conclusion-including situations where there are exceptions to rules, conlicts between rules, etc.
By treating rules as reason-generating entities, reason-based logic gives a central place to the concept of reason. Although the broad deinition of reasons as a "set of one or more facts that are in some sense relevant for something else" 20 makes it possible to distinguish several types of reasons-constitutive reasons, reasons for belief, for action, etc.,-one of the most important categorial distinctions in the framework of reason-based logic is that drawn between contributive reasons and decisive reasons. While decisive reasons determine their conclusions in the sense that if a decisive reason for a conclusion obtains then the conclusion also obtains, contributive reasons are not suicient by themselves to determine the conclusion. In the words of Hage:
here can both be contributing reasons that plead for, and contributive reasons that plead against a particular conclusion. Assuming that there are no relevant decisive reasons, it is the set of all contributing reasons concerning a particular conclusion, both the reasons pro and con, which determines whether the conclusion holds. 21 his is why contributive reasons always have to be weighed or balanced against contributive reasons which plead in a diferent direction. To use Hage's example, if a person of twelve years old has committed a crime, the fact that he/ she has actually committed that crime is a contributive reason for punishing him/her, but the fact that he/she is twelve years old is a contributive reason for not punishing him/her. he conclusion will depend on the outcome of the process of weighing the contributive reasons that plead in diferent directions.
From a logical point of view, the derivation of sentences in the framework of reason-based logic is a two-step procedure. As Hage and Verheij put it, "[t] he irst step consists of the determination of all reasons that plead for or against the possible conclusion; the second step consists of weighing those reasons" 22 in order to determine which set of reasons outweighs the other. Also, it is important to note that the weighing of contributive reasons is treated not in a psychological but a logical way, based on the information available as to which set of reasons outweighs the other set. 23 19 Hage It can easily be seen that this approach to reasoning with rules is far more complex than the simple deductive model that underlies what is called the 'subsumptive pattern' of legal reasoning. his deductive model represents the process of rule-application as an argument of the modus ponens form. 24 However, the conceptualisation based on the modus ponens argument form does not relect the complex interplay of diferent conlicting rules and reasons characteristic of legal reasoning, for which the representation in the framework of the reason-based logic model is much more appropriate.
he reason-based logic approach has been developed in two versions: monological and dialogical. While in the monological version the emphasis is placed on the phenomenon of the derivability of statements, in the dialogical version the arguments are treated as kinds of speech acts performed in explicit or implicit communicative contexts. he arguments and the sentences they are composed of are used with the purpose "to convince some audience of the truth, validity or acceptability of a statement or rule". 25 he audience has an active role in the reasoning process because it is "considered to be the other party in a dialogue in which both parties can make dialogue moves". 26 In this dialogical perspective the concept of 'winning the dialogue' is the counterpart of the concept of the validity of an argument conceived in a traditional way. 27 his clearly presupposes the adoption of a pragmatic view of logical and argumentative phenomena because the central place is given not to the sentences and rules themselves but to their use in diferent argumentative contexts. his in turn makes it possible to represent many important features of actual arguments which cannot be adequately captured by the classical deductivistic approach, such as the process-character of dialogues, their procedural aspects, the distribution of the burden of proof between the parties, and the strategic components of reasoning and argumentation.
hose features of the dialogical version of reason-based logic make it a highly functional tool for the analysis and representation of all kinds of argumentative controversies, especially legal controversies. Given that an explicit or implicit controversy, in the sense of a confrontation of reasons pro and contra a particular legal solution, lies in the basis of every justiied legal stance, it follows that the dialogical version of reason-based logic should be the optimal instrument for modelling the argumentative aspects of legal justiication. his is the leading idea behind the construction of the DiaLaw model by Arno Lodder. 28 his model not only integrates the fundamental ideas of reason-based logic but 24 DiaLaw represents a dialogue game between two participants in which the two players can make moves in the dialogue. he goal of the game is to justify a statement in the dialogue: one player has to ofer the justiication and the other has to accept it. he two parties in the game could represent individual persons, groups of people, or even only one person arguing for and against a particular statement.
Each move in the game consists of two elements, shaped by applying the fundamental concepts of Searle's theory of speech acts: a) an illocutionary act by which a sentence is claimed, questioned, accepted or withdrawn, and b) propositional content, which represents the sentence the speech act is about. he burden of proof in DiaLaw consists in the obligation of the player who claims a sentence to prove that this sentence is justiied. In this process, the player on whom rests the burden of proof is the proponent while the other player is the opponent. Naturally, these roles may shit during the game.
he central concept in the game is that of 'commitment' . he origin of commitment is the claiming or acceptance of a statement. When a sentence is withdrawn, the commitment terminates. During the dialogue, the commitments of the players are recorded in a 'commitment store' which indicates which player is committed to which sentence at which point in the dialogue.
From a logical point of view, the concept of 'forced commitment' is particularly important because it is the element that distinguishes free, informal talks from structured and logically regulated dialogues in which a player can force (by argumentative means) the opponent to accept a thesis. he concept of 'forced commitment' , according to Lodder, is comparable to derivation in monological logic and "occurs when a player is forced to accept a sentence, due to the sentences he is already committed to". 30 he dialogue rules also determine the turns by which players make their moves, the legitimacy of the moves (whether they are allowed by dialogue he dialogue also has diferent levels, progressing from the initial level 0 to deeper levels 1, 2, 3, etc. he distinction of levels makes it possible to display the internal structure of the argumentation in a more precise way. he dialogue progresses to a deeper level as a consequence of performing the illocutionary act 'question' . Ater the acceptance or withdrawal of a sentence, the dialogue goes back to the level on which this sentence was initially claimed.
Besides general rules of communication and regulation of dialogical commitments (numbered from 1 to 5 in Lodder's model), DiaLaw also contains special rules which constitute the legal aspect of the model. he legal aspect of the model comprises two related constitutive parts: 1) new elements of formal language which enable the players to use legal concepts, such as 'rules' , 'reasons' , etc.; and 2) rules that regulate the consequences of the use of those elements.
he concept of 'rule' is introduced as a two-place function, composed of condition and conclusion. Besides the 'rule' function there are ive new predicates in the legal part of the model: 1) 'reason' , conceived as a relation of support between the states of afairs expressed in the statements-thus the formula reason (Cond, Concl) is interpreted in the sense that the condition is a reason for the conclusion, or, alternatively, that it is a reason against the negation of the conclusion; 2) 'outweighs' , a predicate that build formulas expressing the information that the set of reasons for the conclusion outweigh the set of reasons against it; 3) 'excluded' , a predicate which applies to rules, meaning that if a rule is excluded it cannot be applied, i.e. the conclusion that the rule applies is no longer justiied; 4) 'applies'-a predicate which says that a rule applies and that in such a case the reason based on that rule is justiied; and 5) 'valid' , a predicate which says that a rule is valid. he language of DiaLaw also contains the dialogical predicate symbol 'illegal claim' , which says that a sentence has been illegally claimed. It is important to emphasize that sentences to which this predicate applies are not forbidden by the dialogue rules but that other reasons speciic to the given domain do not permit that sentence to be claimed-for example in the case of illegally obtained evidence in law.
As mentioned above, the consequences of the use of those new elements of language are regulated by what is called 'special rules of communication' (numbered from 6 to 16 in Lodder's model). hus, by deining the logical language and the rules of DiaLaw, the fundamental ideas of reason-based logic, especially of its dialogical version, have been implemented in a usable formal tool. 31 31 It can also be used as a tool for intelligent legal support, because there is a version of DiaLaw as computer programme. However, this aspect is not a subject for analysis in this paper. In 2003 the Macedonian parliament promulgated a law intended to introduce several changes and additions to the existing law on the State Judicial Council. he State Judicial Council is an institution with very important authorisations concerning the Macedonian court system, especially in terms of procedures for the election and dismissal of judges and the monitoring of the quality of their work.
Models of legal arguMentation
Article 9 of the Law on the State Judicial Council (hereinater: LSJC) regulated the question of the cessation of the function of members of the Judicial Council. It stated that the function of a member of the Council ceases in two situations: 1) if the member resigns; or 2) if the member is dismissed. he circumstances leading to the dismissal of a member of the Council are also explicitly stated. hus, a member of the Council can be dismissed either if he/she is convicted of a crime and sentenced to an unconditional penalty of imprisonment of a minimum of six months, or if he/she has permanently lost the capacity to perform his/her function, which is established by the Council on the basis of the indings and the opinion of an authorized medical commission. 33 One of the most far-reaching and controversial changes introduced by the new law, however, concerned precisely the Article 9 described above. Namely, Article 2 of the Law on Amendments to the Law on the State Judicial Council (hereinater: the LALSJC), introduced a new third line in Article 9 stating that 'a member of the Council is dismissed if he/she fulils the conditions for retirement on the basis of age' . 34 In this way, the provisions of Article 9 of the LSJC pertaining to the cessation of the function of its members were substantially changed. his is why the constitutionality of Article 2 of the LALSJC was challenged before the Constitutional Court by two current members of the State Judicial Council. 35 In the initiative for questioning the constitutionality of Article 2 of the LALSJC, they stated the opinion that this article is in conlict with Article 104 of the Constitution of the Republic of Macedonia, line 3, which reads as fol- lows: 'he members of the Council are elected from the ranks of outstanding members of the legal profession for a term of six years with the right to one re-election. ' 36 hus, according to the initiators of the procedure before the Constitutional Court, the article in question creates three legally unacceptable consequences: 1) it brings to an end the mandate of the members of the State Judicial Council who have already been elected to that function and who have, in the meantime, fulilled the condition for retiring on the basis of age; 2) it introduces a new condition for the election of members of the State Judicial Council, i.e., a condition related to their age; and 3) it limits the right of outstanding lawyers who have already fulilled the conditions for retirement on the basis of age to be elected as members of the State Judicial Council. he Constitutional Court decided not to initiate a procedure for assessing the constitutionality of the contested article, inding that there were insuicient legal grounds for such a procedure. In the Court's opinion, by not prescribing the conditions for the cessation of the function of members of the State Judicial Council before the period of six years, the Constitution let open the possibility of prescribing them by law, provided that those conditions are related to natural and legal circumstances which afect the capacity for performing the function. Also, concerning retirement on the basis of age, the Court deemed this to be an objective, natural, non-discriminatory criterion for limiting the duration of a public function. Moreover, according to the Court, the Constitution itself explicitly mentions this criterion when it determines the cessation of the function of judges (of regular courts): namely, those judges are dismissed when they fulil the conditions for retirement on the basis of age. By analogy, the Court inds that there are no obstacles to applying the same criterion for the cessation of the function of members of the State Judicial Council. 37 However, as mentioned earlier, two judges of the Constitutional Court had dissenting opinions related to the majority decision. hey found that the constitutionality of Article 2 had rightly been challenged. 38 In the opinion of these 36 two judges, the mandate of the members of the State Judicial Council, directly and explicitly regulated by the Constitution, is a constitutional category which cannot be changed, limited or terminated by the provisions of a law. Further, the dissenting opinions oppose the use of the argument by analogy concerning the criterion of age as a basis for retirement. he reason for this is that the situation of the judges of regular courts, who are elected without any limitation on the duration of judicial function, is essentially diferent from that of members of the State Judicial Council since the duration of their function is already explicitly limited by the Constitution to six years, with only one possible re-election. he decision of the Court, as well as the two dissenting opinions, will serve as material for an argumentative reconstruction of the controversy as a whole through a dialogical confrontation of the opposing views. In this confrontation, the formulation of arguments which support those views, as well as their mutual relation and relative strength, will be analysed in greater detail.
DIALoGIcAL REconStRucIon oF tHE JuStIFIcAtIon oF tHE JuDIcIAL DEcISIon
he dialogue protagonists in the reconstruction of the justiication of the decision in question will be the players Judge 1 and Judge 2. Let us imagine that, as a result of the great interest provoked by the case of the premature cessation of the function of the members of the State Judicial Council due to retirement on the basis of age, the two judges are having a discussion concerning the legal aspects of the controversy. he irst player, Judge 1, is playing the role of a proponent of the main thesis in the dialogue, which is the thesis that Article 2 of the LALSJC is unconstitutional. Judge 2, in the role of opponent, will try to refute this thesis, i.e. to force the proponent to withdraw it.
Judge 1 will put forward the arguments of the initiators of the procedure for the assessment of the constitutionality of Article 2, as well as those of the judges with dissenting opinions. 39 In turn, Judge 2 will use the arguments formulated in the majority decision of the Constitutional Court against initiating a procedure for assessing the constitutionality of the contested article.
hus in the irst move of the dialogue the proponent states the main thesis of the dialogue in the form of a claim:
european constitutionality review According to the rules of DiaLaw, the dialogue starts at the initial level, which is level 0. Judge 2, in the second move, questions that claim, asking for supporting reason(s) for the claim.
Judge 2: Why?
In order to answer this question, Judge 1, the proponent, sets forth the argument that Article 2 in fact regulates a constitutional matter. Namely, as was mentioned earlier, the State Judicial Council is an institution founded directly by the Constitution. Moreover, the Constitution explicitly determines the duration of the mandate of the members of the State Judicial Council and not the mandate of the Council as an institution. Consequently, a law cannot change, limit or terminate the constitutionally established mandate of the members of this institution. Doing so would mean that with the article in question the LALSJC would be imposing itself over the Constitution by formulating prescriptions that can only be the object of constitutional regulation. he formulation of this position is the content of the third move, performed by Judge 1:
3. Judge 1: Because Article 2 of the LALSJC regulates a constitutional matter.
Judge 2 is not convinced by this argument. Moreover, he/she is directly opposing it by negating the claim of Judge 1 from move 3. In this way, Judge 2 takes over the initiative in the dialogue and also the burden of proving the statement that he/she claims (which is the negation of the previous claim): 4 . Judge 2: I claim it is not true that Article 2 of the LALSJC regulates a constitutional matter. Now Judge 1 has the role of an opponent of this statement, challenging it by asking the question 'why' and demanding from Judge 2 some kind of argumentative support for his/her claim. Council is a question which is legitimately regulated by the LALSJC since it is not a constitutional matter but a matter of law. Judge 1 is curious as to the legal basis for such a claim, and he/she is questioning it again.
9. Judge 1: Why?
At this point in the dialogue, Judge 2 adopts a 'step by step' strategy in defending his/her previous claim. Namely, he/she will irst formulate two claims that are relatively uncontroversial: irstly, that the Constitution explicitly regulates the mandate of the members of the State Judicial Council, i.e. it prescribes the conditions for election and determines the duration of their function; and, secondly, that the Constitution does not prescribe the conditions for the dismissal of members of the State Judicial Council or other conditions for the cessation of their mandate. Judge 1 accepts those claims because they can easily be established as a matter of fact. Ater the acceptance of these two claims by the collocutor, Judge 2 will use one of the special predicates of the language of DiaLaw, namely, 'applies'-a predicate that says that a rule applies and that, in consequence, the reason based on that rule is justiied. he rule in question (taken in the broad sense of a general principle of legal reasoning) could be formulated in the following way: If the Constitution does not regulate a legally relevant situation, this means that it permits regulation of this situation by law. If we instantiate this rule with the elements of the case in hand, the following formulation obtains: 'If the Constitution does not prescribe the conditions for dismissal of members of the State Judicial Council, this means that it permits prescribing these conditions by law' . Consequently, the conditions for the dismissal of members of the State Judicial Council are a matter of law. hus the content of the next move of Judge 2 would be as follows:
14. Judge 2: I claim that the following rule applies: If the Constitution does not prescribe the conditions for dismissal of members of the State Judicial Council, this means it permits prescribing these conditions by a law. Judge 1, who has to make the subsequent move, cannot agree with this claim. Consequently, Judge 1 will negate Judge 2's claim of the application of the rule from the previous move, thus preventing the claim from justifying the reason in favour of its conclusion. his is in accordance with the basic rules of DiaLaw, which permit responding to a claim with another claim only if the second claim represents a direct negation of the irst. In this way, by claiming the negation of the sentence from move 14, Judge 1 takes over the initiative in the dialogue again. From an argumentative point of view, this move is one of the most important points in the development of the controversy. Namely, it shows that the two parties in the dialogue interpret the absence of any explicit regulation concerning the dismissal of members of the State Judicial Council in Article 104 of the Constitution in a completely diferent way.
15. Judge 1: I claim the opposite. he rule that 'If the Constitution does not prescribe the conditions for the dismissal of members of the State Judicial Council, this means that it permits prescribing these conditions by law' does not apply. Now Judge 2 asks a question by which he/she demands argumentative support for this claim. In response to the question of his/her collocutor, Judge 1 will claim that instead of the rule formulated in the iteenth move, a rule with an opposite conclusion applies. According to Judge 1, if the Constitution neither prescribes the conditions for the dismissal of members of the State Judicial Council nor gives any instructions for their being prescribed by law, then the law cannot prescribe these conditions. Consequently, their prescribing is not a matter of law. hus, in the seventeenth move, we have the following claim by Judge 1: 17. Judge 1: I claim that the following rule applies: If the Constitution does not prescribe conditions for the dismissal of members of the State Judicial Council, then the law cannot prescribe these conditions.
Given that there is a clash of rules of an interpretative character in this case, it cannot be resolved directly by appeal to the provisions of positive law. hat is why Judge 2 chooses the following strategy: he/she will irst challenge the application of the rule invoked by his/her collocutor; however, the supporting argument for that move will not have the form of claiming a reason but of claiming a fact. Namely, he/she will assert that an argument against Judge 1's claim that it is not permitted to regulate the issue of the dismissal of members of the State Judicial Council by law is the already existent and unchallenged legal provision contained in Article 9 of the LJSC. As mentioned earlier in the text, this article described three situations for the premature termination of the mandate of a member of the Judicial State Council: resignation, conviction with an unconditional penalty of imprisonment for a minimum of six months, or permanent Judge 1 accepts this claim because it is a matter of fact. his provides a basis for Judge 2 to perform the next move, in which he/she will assert the application of the rule that if the constitutionality of Article 9 of the LSJC is not challenged then the constitutionality of Article 2 of the LALSJC should not be challenged either. Obviously, the point of claiming the application of this rule is to provide the reason for its conclusion, which is the thesis argued for by Judge 2. However, for Judge 1 this reason is unacceptable and he/she will directly negate the claim of Judge 2 in the subsequent move. In this way, a new turn in the dialogue occurs, because now Judge 1 has the obligation to justify the claim that the reason formulated by Judge 2 is unacceptable. his part of the dialogue can be represented in the following moves: he role of the proponent is played again by Judge 1 because he/she has claimed the non-applicability of the rule invoked by his/her opponent. he argumentative strategy of Judge 1 will consist of showing the essential diference between the conditions prescribed in Article 9 of the LSJC (i.e. resignation, sentence to imprisonment, incapacity established by authorised commission) and the condition prescribed in Article 2 of the LALSJC (reaching retirement age) in order to prove that they cannot be assimilated in one and the same category of conditions for dismissal. hus the dialogue progresses in the following way: As a result of the demand for support for his/her claim from move 25, Judge 1 introduces a distinction between two types of conditions for dismissal. he irst type is that of unpredictable conditions, the occurrence of which during the mandate of a member of the State Judicial Council is possible but not inevitable. If these conditions should occur, they would prevent a person from performing his/her function. he conditions prescribed in Article 9 of the LSJC (resignation, imprisonment, incapacity) are of this irst kind. he second category is that of predictable conditions, the fulilment of which is known in advance and which do not necessary imply an incapacity for performing the function. he condition prescribed in Article 2 of the LALSJC-i.e., reaching retirement age-belongs to this second kind. Judge 2, who cannot ind a solid basis for negating these claims, accepts them. So the next moves in the dialogue are as follows: he goal of Judge 1 now is to force his/her opponent to accept the claim that the contested Article 2 of the LALSJC in fact imposes undue restrictions on eligibility for the function of a 'member of the State Judicial Council' . his is why he/she states this thesis as a key argument in favour of the statement from move 25 which asserted the essential diference between the conditions in Article 9 of the LSJC and the conditions in Article 2 of the LALSJC. Of course, Judge 2 will question Judge 1's claim because it goes against his/her own thesis. At this stage, the dialogue approaches the crucial point at which Judge 1 will claim the reason (another of the 'special legal predicates' of the language of DiaLaw) that the predictability of the condition prescribed in Article 2 of the LALSJC in fact restricts the eligibility for the function of a 'member of the SJC' . From a condition for dismissal it turns into a condition for the election of members of the State Judicial Council and clashes with Article 104 of the Constitution which, as both parties agreed, was the only legitimate source for prescribing conditions for the election of members of the State Judicial Council. 33 . Judge 1: I claim that the predictability of the condition prescribed in Article 2 of the LALSJC is the reason why it unduly restricts eligibility for the function of a 'member of the SJC' .
For Judge 2, accepting this reason would mean a defeat in the dialogue since it would imply that if the prescribing of conditions for the election of members of the State Judicial Council is an explicitly deined constitutional matter then any kind of restriction imposed on them would mean a violation of the Constitution. his is why he/she will demand further support for claiming that reason, with a view to postponing acceptance of the claim for as long as possible. 34 . Judge 2: Why?
In support of the reason adduced in the previous move, Judge 1 will claim that the following rule applies: 'If a person already fulils the predictable condition from Article 2 of the LALSJC (reaching the retirement age), then that person cannot be elected as a member of the State Judicial Council. ' Of course, this formulation represents a concretisation of a more general principle/rule, according to which if a person already fulils the conditions of dismissal from the function to which he/she is to be elected then this person cannot be elected for that function. his line of reasoning is represented in the following move: If Judge 2 wants to contest this rule, he/she will have to contest the claim that as a consequence of the predictability of the age-related condition it is impossible (in the sense of illogical) to elect a person about whom it is known in advance that he/she already fulils the conditions of dismissal from the function to which he/she is elected. Being aware of the fact that he/she cannot ind reasonable grounds for countering this claim, Judge 2 decides to accept the application of the rule from move 35. Given that the application of a rule, according to the principles of DiaLaw, justiies the reason based on that rule, Judge 2 is dialogically obliged to accept the reason based on that rule as well. he acceptance of this reason opens the possibility of using another special predicate of the language of DiaLaw, i.e., the predicate 'outweighs' . he goal of Judge 1 is to show that the set of reasons for the conclusion that 'the condition from Article 2 of the LALSJC unduly restricts eligibility for the function of a 'member of the State Judicial Council'' outweighs the set of reasons against that conclusion. In this case, the set of counter-reasons is empty, which means that if Judge 2 does not formulate a counter-reason, i.e. a reason against the conclusion, the dialogue will be won by Judge 1. Given that the concrete decision on the basis of which this dialogue is constructed does not contain a formulation of a counter-reason for the aforementioned conclusion, the set of reasons against the conclusion is empty. By the rules of DiaLaw, an empty set of reasons is by default outweighed by a non-empty set of reasons. 40 As a result of this, Judge 2 is obliged to accept the claim which includes the predicate 'outweighs' . his in turn means that he/she also accepts its conclusion, i.e., that Article 2 of the LALSJC unduly restricts eligibility for the function of a 'member of the State Judicial Council' and thus regulates a legal matter which lies outside its scope, i.e. is in the domain of the Constitution. Consequently, Judge 2 is forced to accept the initial thesis of his/her collocutor and to end the dialogue. hus the inal moves in the dialogue are as follows: 
DIScuSSIon RELAtED to tHE DIALoGIcAL REconStRuctIon oF tHE DEcISIon
As is always the case with the application of abstract formal models to the analysis and reconstruction of concrete empirical material, this material should be subjected to a certain degree of modiication in order to it in the framework of the formal model. In this case, modiication involved: 1) selecting relevant parts from the original text of the analysed judicial opinions; 2) formulating the claims and counter-claims that were subsequently 'put in the mouths' of the participants in the dialogue; and 3) extracting the reasons and arguments for those claims from the integral form of the decision and the dissenting opinions. Each of these steps necessarily involves a certain amount of arbitrariness, in the sense that the person carrying out the reconstruction and the modelling has to 'translate' the natural-language material into the formal structure used as a tool for analysis and evaluation according to his/her own assessment of the importance of the relevant elements. hus the proposed reconstruction is only one possible version of what is perceived as the optimal dialogical form of the legal controversy in question. Also, the strategies chosen by the players might appear diferent in another approach to the logical analysis and representation of the same material.
Although this decision was analysed and dialogically reconstructed by using the fundamental concepts of a contemporary dialogical model of legal argumentation and justiication, i.e. Lodder's DiaLaw, it does make it possible to gain an insight into the functioning of the dialogical approach to legal justiication in general. hrough this application, its positive features have been afirmed once again.
First of all, this kind of approach provides an insight into the integral form of the controversy which lies behind the concrete decision and successfully relects its argumentative dynamics. his 'holistic' aspect increases the naturalness and the intuitive plausibility of the dialogical models. Moreover, the dialogical modelling also incorporates the rhetorical strategies employed by the parties, which is one of the main features of Lodder's DiaLaw. his integration of the rhetorical element in the model is especially important because it can reveal the particular argumentative manoeuvres performed by the participants in the dialogue, which can be legitimate and rational as well as abusive and derailed.
he fundamental logical core of this and other dialogical models integrated in the wider dialogical protocol deined by dialogue rules makes it possible to identify the potential 'weak points' in the argumentation of both parties through a detailed dialogical reconstruction of every move in the dialogical interaction. For example, in the analysed decision it became obvious that there was an absence of counterargument for the claim that while the condition of retirement on the basis of age is explicitly formulated as a condition for dismissal from the function of a 'member of the State Judicial Council' it also logically implies a restriction on the eligibility for this function and imposes a new condition for the election of potential members to this institution. he absence of a counterargument for this crucial claim contributed in a decisive way to the opponent's losing the dialogue game. On the other hand, there was also a weak spot in the argumentative strategy of Judge 1 in moves 17-25. hus, Judge 1 irst claimed that it is not permitted to regulate the issue of conditions for the dismissal of members of the State Judicial Council by law, but aterwards he/she invoked the existing conditions deined in Article 9 of the LSJC without any questioning of their legal status in order to claim that they are essentially diferent from the contested Article 2 of the LALSJC. By making possible the identiication of such problematic sequences in a given argumentation, Lodder's model demonstrates parties in the legal context, thus preventing the possibility of their subversive dialogical behaviour (i.e. the procedural aspect). 43 However, Lodder explicitly states his reasons for not modelling the role of the arbiter, which consist of the idea that "it would imply that there indeed exists an independent criterion to settle conlicts, namely the criterion the judge uses to decide". 44 Moreover, the inclusion of a third element would afect the basic dialogical structure, transforming it into a kind of, as Jaap Hage puts it, "trialogical" structure. 45 In sum, it seems that this problem is still open for future research. Integrating the role of the judge in formal representations of legal argumentation and justiication by upgrading the fundamentally plausible features of the dialogical model thus represents a serious theoretical challenge.
concLuSIon
In recent years, the argumentative aspects of legal justiication have been widely explored with the help of dialogical models in which justiication is represented as a structured dialogue between a proponent and an opponent concerning a legal thesis. In this paper an attempt has been made to apply this approach to a particular legal matter and to present a dialogical reconstruction of a controversial judicial decision from the Macedonian legal context. he reconstruction was carried out using a contemporary dialogical model of legal justiication, Arno Lodder's DiaLaw. he analysis carried out in this paper has conirmed that this dialogical approach is suitable for representing the argumentative dynamics and strategic elements of legal argumentation. However, there are still some open questions related to its use, especially concerning the normative status of dialogical rules and the possibility of modelling the role of the judge or arbiter in legal controversies.
